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No. 1023.

EM THE

United States Circuit Court of Appeals

FOR THE

NINTH CIRCUIT.

^

THE COMSTOCK TUNNEL CO., a Cor-

poration,

Plaintiff in Error,

vs.

THE OCCIDENTAL CONSOLIDATED!
MINING CO.,

Defendant in Error.

Brief on Behalf of Plaintiff in Error.

STATEMENT OF THE CASE.

Adopting the statement in the brief filed herein by

F. M. Huffaker, Esq., attorney for plaintiff in error,

the further statement of the case is hereby made as fol-

lows :

The defendant in error, a corporation of California,



brought this action against the plaintiff in error, a New
York corporation, in the United States Circuit Court
for the Ninth Circuit, District of Nevada, for damages
alleged to have been sustained by the defendant in error
because of alleged breach of contract. A verdict of

$50,000 was rendered by a jury, a motion for a new
trial made and denied, a final judgment entered upon
the verdict, and a writ of error sued out.

The defendant in error pleaded three contracts or
agreements as the basis of its right of action, which con-
tracts are set forth as Exhibits A, B and C, to the com-
plaint.

From these exhibits, the allegations of the com-
plaint, and the evidence in the case, the following facts

appear:

Prior to 1890 the plaintiff in error, the Comstock
Tunnel Company, as successor to the Sutro Tunnel
Company, claimed that the defendant in error, the Oc-
cidental Consolidated Mining Company, was indebted
to it in the sum of $10,816.00 for royalties on ore ex-
tracted from the Occidental Consolidated Company's
mines. These mines were situated on what is known as

the Brunswick Lode, which lies east of the Comstock
Lode in the State of Nevada near Virginia City. This
vein or lode was cut by the Sutro Tunnel, which was
constructed under the Act of Congress of the United
States approved July 25, 1866, by which A. Sutro was
granted a right of way from a point in Lyon County to

and beyond the Comstock Lode in Storey County, State

of Nevada, to construct a draining and exploring tun-



nel, etc. By said Act it was provided "that all persons,

companies or corporations owning claims or mines on
said Comstock Lode, or any other lode drained, bene-

fited or developed by said tunnel shall hold their claims

subject to the condition (which shall be expressed in

any grant that may hereafter be obtained from the

United States) that they shall contribute and pay to the

owners of said tunnel the same rate of charges for drain-

age or other benefits derived from said tunnel or its

branches as have been or may hereafter be named in

agreements between said owners and the companies
representing the majority of the estimated value of said

Comstock Lode at the time of the passage of the Act.

This claim against the Occidental Mining Company
was disputed on the ground that its mine was not

drained or benefited or developed by the Sutro Tunnel,
and therefore no royalties were due or payable on ac-

count of ores extracted from the mine. About this time
the Occidental Consolidated Mining Company desired

to construct or have constructed a drift run southerly

from the southerly line of the Sutro Tunnel near where
it intersected the Brunswick Lode to its property about

2,000 feet distant. (The following diagram will show
location of the tunnel, the property of the Occidental

Consolidated Mining Company, and the contemplated
or desired drift.)



Ld



The contract, Exhibit A, was then entered into, by

which it will be seen that the Tunnel Company agreed

to construct the drift (known as and hereafter called

the Zadig Drift) for a distance of about 1,000 feet

(with an option to continue it to the southerly line of the

Potosi Claim, but this option was not exercised), the

Occidental Consolidated Mining Company then agree-

ing to pay the disputed claim of $10,816.00, and such

other sums as might become due for royalties and there-

by waiving the objections theretofore urged against the

payment of royalties on account of the mine not being

drained, benefited or developed by the Sutro Tunnel.

This 1,000 feet was finished on or about the 1st day of

June, 1893. It cost $27,399.95. (See statement printed

transcript page 565 and 566, defendant's Exhibit 1.)

The Occidental Consolidated Mining Company paid

this sum to the Tunnel Company. Of this sum of. $27,-

399.95, the amount of royalties were the $10,816.00 be-

fore mentioned and other royalties amounting to $6,-

533.00, leaving a balance of $10,000.00, which was paid

in moneys other than what was due on account of royal-

ties. During the progress of the construction of this

1,000 feet there were three cross-cuts run for explora-

tion or prospecting purposes, and which cost respect-

ively $4,135.94, $2,881.75, $1,445-30- (Transcript page

699.)

This work was completed in the year 1893, and a full,

final and complete statement was had between the two

companies, and nothing further was done in the drift

either by way of prospecting or extension, until about



the 8th day of May, 1899, when the contract Exhibit B
was made between the Chollar Mining Company, party

of the first part, the Potosi Mining Company, party of

the second part, and the Occidental Mining Company,
party of the third part, from which it will be seen that

the Chollar Mining Company agreed with the two
other mining companies mentioned, to extend the said

drift to the southerly line of the Potosi Company's min-
ing claim, a distance of about 1,000 feet—the three

companies agreeing to pay an equal proportion of the

expense. On May 28th, 1899, the contract Exhibit C
was made between the Chollar Mining Company and
the Comstock Tunnel Company, plaintiff in error,

from which it appears, after reciting the making of

contract Exhibit B, that the Comstock Tunnel Com-
pany agreed with the Chollar Company that it, the

Tunnel Company, would do and perform certain enu-

merated things.

Work was begun at once on the extension of this drift

under contract C and was continued until about the

1 2th day of October, 1900. During this time the drift

was extended generally in a southerly direction a short

distance when a cross-cut for prospecting purposes was
commenced and run west to a distance of about 600
feet and stopped. See Diagram.

Work was again started on the extension and run a

distance of 390 feet from the point where the west cross-

cut was run. At this time the miners were withdrawn
from the drift and began the excavation of a large room
or station on the north side of the main Sutro Tunnel



nearly opposite the mouth of the drift, and prepara-

tions had been made for the purpose of installing an

electric plant in the station. This was being done with-

out the knowledge or consent of the Tunnel Company,

and upon inquiry having been made by Mr. Leonard,

the Superintendent of the Tunnel Company, it was as-

certained as stated that it was the purpose of the Chol-

lar Company or the three mining companies to place

wires along the entire length of the Sutro Tunnel and

its north lateral branch from the C. & C. shaft to the

drift, a distance of about three miles, for the purpose

of transmitting electricity from the C. & C. shaft to the

Zadig Drift. That it was the purpose of the mining

companies to carry along said wires 2,200 volts of elec-

tricity to operate machinery for forcing air to the face

of the Zadig Drift, and to operate machine drills. The

Tunnel Company, through Mr. Leonard, its superin-

tendent, protested against this contemplated work and

informed the parties that they had no right to so do, and

that it would be dangerous to the property of the Tun-

nel Company and to the lives of the men engaged by

the company in the necessary repair work of the tunnel

(as shown by the correspondence introduced and in the

record. See page 145) and that the Tunnel Company
would not permit such work to be done until some

written agreement had been entered into respecting it.

Efforts were made by the respective parties to settle

the controversy, but failed.

The workmen employed by the mining companies

were never sent back to the face of the Zadig Drift, and
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no further work was done or attempted to be done to-

wards the further extension of the drift, and that work

was then abandoned. It is not claimed by the defendant

in error that they were prevented from sending the men

back to work in the drift, or that the work of extending

this drift to the south line of the Potosi Mining Com-

pany's claim could not have been completed by the

methods and means which had theretofore been em-

ployed for that purpose; but it is claimed by it that it

was impracticable to continue the work because of the

great expense attending it. About five months after

the abandonment of the work this action was brought

to recover $127,292.25 as damages for an alleged fraud-

ulent and wrongful breach of contract, and a verdict,

as has been stated, of $50,000.00 has been awarded.

-In the construction of the first thousand feet of the

Zadig Drift under the contract Exhibit A, the means

employed for forcing air into the drift was a water

wheel propelled by the water which flowed through

the tunnel. That had been used and found sufficient for

such purposes, and when the contract between the Corn-

stock Tunnel Company and the Chollar Mining Com-

pany, Exhibit C, was executed, provision was made and

the right given to the Chollar Mining Company to use

the water flowing through the main tunnel for power

to operate machinery to force air through a pipe to the

end of the drift as completed, and to furnish a blower

and wheel to be used in applying the said power and

forcing air into and through the said air pipe (contract

Exhibit C, page 45 transcript) and the extension of



said Zadig Drift as provided for by said contract was

begun, and the air forced through the drift by means

of the water power and wheel, and was so continuously

used until the time at which the workmen were with-

drawn from the drift, and until the abandonment of

the work as heretofore stated. During the progress of

the extension of this drift a cross-cut, as has been stated,

was run to the west about 600 feet and there stopped.

The water wheel and water power and blower were the

means employed for forcing air into the drift during

the running of this cross-cut. No objection or protest

was ever made by the Chollar Mining Company or

either of the mining companies to the Comstock Tun-

nel Company, and no claim made that the air was insuf-

ficient or that the water power and water wheel did

not, or could not furnish sufficient air for the purpose

of the further extension of the drift; but it is claimed

by the defendant in error that to continue the work of

extending the drift by the use of this water power and

wheel was impracticable because of the great cost at-

tending the construction growing out of a lack of suf-

ficient air for the purpose; hence their contemplated

purpose of installing electricity as a means of forcing

additional air into the drift and also for the purpose

of operating power drills. It was claimed by the de-

fendant in error that it had a legal right under the con-

tracts pleaded, to place wires along the Sutro Tunnel as

stated, and for the purposes mentioned ; and in as much

astheyhad been refused and denied this legal right, and

because of the increased cost of finishing the extension
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by the methods then employed it voluntarily abandoned

the further prosecution of that work and instituted this

suit for damages because of an alleged breach of con-

tract. Damages in the sum of $127,292.25wasclaimed

—

$10,816.00 claimed to be due for moneys paid by the

defendant in error under the first contract, and $16,-

476.25 for moneys paid under contract C, and $100,-

000.00 generally for the alleged wrongful acts of the

plaintiff in error because of the alleged violation of its

contracts by which the defendant in error had been

deprived of the right to drain, mine and work its claims

on the Brunswick Lode by means of the Sutro Tunnel

and the said Zadig Drift.

SPECIFICATIONS OF ERRORS.

The plaintiff in error now specifies the errors and

upon which it will rely.

I.

That the Circuit Court of the United States, Ninth

Circuit, District of Nevada, had not jurisdiction to en-

tertain or try the said above entitled action because it

appears on the face of the record that neither the plain-

tiff nor the defendant is or was at the time of the com-

mencement of the action, a citizen or resident or inhab-

itant of the State of Nevada. (Tr. Page 687.)

II.

That the Court erred in overruling defendant's ob-

jection and permitting the witness, H. M. Gorham, to
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answer the following question, on the ground that the

same was irrelevant, incompetent and immaterial, and

that the testimony sought to be elicited was not per-

missible under the contracts pleaded:

Q. Just explain it fully to the Jury; what amount

of work you were doing there, what appliances you had,

and as you say they were inadequate, explain how in-

adequate they were. A. The only way in which the

portion which had already been run some number of

feet, I think one thousand feet, or such a matter, the

only way in which the drift could be ventilated at that

time, was by means of an undershot wheel, a large water

wheel which was installed near the mouth of the Zadig

Drift a little towards the mouth of the Sutro Tunnel,

towards the Zadig Drift, a little east of the Zadig Drift,

whereby the water that was being pumped by the elec-

tric elevators in the C. & C. shaft would run this wheel.

The power generated in the wheel was then applied to

a fan, and the air generated by the fan introduced into

the pipe, and by that means carried into the face of the

drift. The power generated by this wheel was very

small comparatively speaking, and the speed with

which the fan was run was comparatively light, and the

current of air was light. However, it did very well for

a while, and ventilated the drift so the men could work

there, but under disadvantage. The air was not suf-

ficient to clear the gases and the smoke that arose from

the powder, so the drift was rather close and muggy.

We went along that way for quite a long while, and the

drift was turned off to the west for the purpose of reach-
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ing what is known as the St. John Lode, which had been

previously explored by the Chollar and other com-

panies through what is known as No. i shaft on the

Comstock; and the drift was turned in order to get

closer and the progress of the drift was slower, and the

expense constantly mounting up until finally it was

found to be entirely unsatisfactory. The drift could

not be driven under the conditions that existed there

economically for the companies and with the expedi-

tion that the different men interested wished to accom-

plish, so I consulted with Mr. Kinkead and Mr. Zadig,

and others interested in the enterprise, and electricity

had been introduced then on the Comstock, and was in

general use in the mines where power was needed.

(Tr. Page 687.)

III.

The Court erred in sustaining plaintiff's objection to

a question propounded to the witness Gorham, and in

not permitting an answer to be made to it, to which

ruling the defendant duly excepted:

Q. And you stated most positively that you came to

no agreement with Mr. Leonard about this matter. Is

this correct? ( Tr. Page 689.)

IV.

The Court erred in instructing the Jury to disregard

a letter which had been introduced in evidence, and all

the testimony given in regard to it, to which ruling and
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instruction the defendant duly excepted. The letter is

as follows:

"Mr. Franklin Leonard,

President Comstock Tunnel Co.,

Dear Sir:—Referring to the conference held on Sat-

urday in relation to the proposed installation of a fifty

horse power electric plant for the purpose of econom-

ically conducting work through the Zadig Drift as well

as through the North Drift into the Savage, Curry and

Best & Belcher ground, under the contract now existing

between your company, we desire to say:

First. That in installing this plant we do not in any

way claim or desire to acquire for the companies we

represent, any title to a right of way for an electric

transmission by wire, through your tunnel, and bind

ourselves to use the wire strung through the tunnel for

the single purpose of furnishing the power for ventilat-

ing and drilling in the drifts mentioned and under-

stood, that upon the stoppage of work through those

drifts we will, if you desire, remove the wries and

power plant.

Second. We propose to give the Tunnel Company

all the haulage of waste or other material that is taken

from these drifts, at the price agreed upon in the above

mentioned contract, and it is not the intention to avoid

the payment of this hauling by filling up unused drifts

with the material broken in drifting.

Third. If, at any time, the Tunnel Company desires

to carry power for its own use through the tunnel, and

can arrange for such power with the power company at



Floriston, we will accord the Tunnel Company the

right to conduct its wires by means of our poles, and,

if the amount used is sufficient to warrant the Tunnel

Company in putting in new wires, of greater capacity,

we will agree to take power from its wires, and the

present wires to be fairly and equitably exchanged.

Fourth. We will place the poles in the tunnel un-

der the joint direction of the tunnel foreman, the fore-

man of the drift work and of the electrician, for the

mutual advantage and protection of all interested.

Fifth. We will not agree to increase the sum of $16

per day, now paid the Tunnel Company, for the use of

the tunnel, as per contract, but we will agree to pay any

damage to the tunnel, or any increased expense accru-

ing to the Tunnel Company, by reason of the presence

of the wires, such damage to be mutually agreed upon,

and, if unable to agree, an arbitrator to be appointed

who will fix the increased expense or damage. Finally,

we desire to work for the best interest of all concerned,

and we believe that the interest of the Tunnel Company

is best served by an immediate acquiescence to the above

suggestions. We will leave this offer open until Wednes-

day night, October 17th. If at that time your answer

is in the affirmative, we will proceed to install our plant,

under our former contract, and these additional clauses.

If your answer is in the negative, the Chollar, Potosi

and Savage Companies will at once stop work and re-

move all tools from the tunnel and abandon the work of

prospecting the Brunswick Lode at this point."

Signed by Mr. Kinkead for the Occidental and the
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Best & Belcher and Gould and Curry, and by myself

as Superintendent of the Chollar, Potosi and_Savage

Mining Companies. (Tr. Page 689.)

V.

The Court erred in refusing to grant the motion of

defendant to strike out the following answer of the wit-

ness Cory on the ground that it was not responsive to

the question

:

Q. Why could not power be made at that place?

A. Because it is a well known fact that it is impossible

to run a blower and operate anything like a power plant

underground. (Tr. Page 691.)

VI.

The Court erred in refusing to strike out the ques"-

tion and answer of the witness Cory on the ground that

the same was irrelevent, immaterial and incompetent,

and that it was not a question of what could be done,

but what the plaintiff intended to do as declared by it

and their agents.

Q. As a matter of fact, suppose that instead of there

being these four wires, one wire for a telephone and

three wires used for conducting this power, could the

wires be put in a less space? A. Yes. The wires could

be put in less space. They could be put side by side

and made into a cable; such a cable would be certainly

less than one inch in diameter, and contain three wires

and in addition a telephone wire, or they could all be

put in one cable an inch in diameter. (Tr. Page 692.)
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VII.

The Court erred in overruling the defendant's objec-

tion to the introduction of the accounts and books of-

fered and allowed in evidence, on the ground that the

same were incompetent, irrelevent and immaterial for

the purpose of establishing any claim which the plain-

tiff has, or pretends to have, against the Comstock Tun-

nel Company by virtue of an alleged breach of contract

existing between the Chollar Company and the Com-

stock Tunnel Company.

The account referred to is known as the Zadig Drift

account, the parties to that account being the Chollar

Mining Company, the Occidental Mining Company,

and the Potosi Mining Company; and consisted of the

moneys received and paid out by and for the account

of the Occidental Company, the Chollar and Potosi

Company, one third (1-3) each, in the construction of

the extension of the Zadig Drift, under the contract

between the Chollar Mining Company and the Com-

stock Tunnel Company, of May 28th, 1899; being the

same set forth in the complaint as Exhibit A. (Tr.

Page 692.)

VIII.

The Court erred in allowing in evidence against de-

fendant's objection, the figures showing the items of the

account and the payments made under said contract;

said figures being Exhibit No. — of the bill of excep-

tions herein. (Tr. Page 693.)
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IX.

The Court erred in allowing in evidence against the

objection of the defendant, the statement of the ac-

count of all moneys paid for the construction of the first

1,000 feet of the Zadig Drift under the contract be-

tween the Comstock Tunnel Company and the Occi-

dental Consolidated Mining Company, bearing date

—, 1891, which contract is set forth in the complaint

herein as Exhibit B, on the ground that the same was

and is immaterial, and incompetent for any purpose in

the case, and that that contract under which said moneys

were paid was a completed, finished and entirely exe-

cuted contract, and cannot form the basis of any right

in this action.

Said statement is attached to the bill of exceptions

herein, and marked plaintiff's Exhibit No. — . (Tr.

Page 693.)

X.

The Court erred in overruling defendant's objection

to the following question and permitting an answer to

be made thereto by the witness Herman Zadig on the

ground that it is incompetent, irrevelent and imma-

terial, and that no testimony relating to that matter

would vary the terms of the contract existing between

the Comstock Tunnel Company and the Chollar Min-

ing Company:

Q. Who conducted the matter on the part of the

Occidental Mining Company and who on the part of

the Comstock Tunnel Company with reference to the
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contract between the Chollar Mining Company and the

Comstock Tunnel Compnay. A. On the part of the

Comstock Tunnel Company, Mr. Leonard. On the

part of the Occidental Mining Company, myself. (Tr.

Pages 84-85.)

XL

The Court erred in overruling defendant's objection

to the question propounded to the witness Zadig on the

ground that the same was irrelevent, incompetent and

immaterial, that the contracts were written and spoke

for themselves, and show the purposes for which they

were entered into:

Q. I wish you would state what occurred between

Mr. Franklin Leonard and yourself with reference to

the making of those contracts, and the reason why, if

any, the contract to do the work was made in the name

of the Chollar Mining Company, and why the other

contract was made between the three companies as to

the mode in which the expenses should be paid.

A. Why the contract was made between the Chol-

lar Mining Company and the Comstock Tunnel Com-

pany to do the work, and why the contract was made

between the three companies, the Potosi, the Occidental

and the Chollar as to the mode, was that after the terms

had been agreed upon, we thought we did not want to

go to Mr. Leonard, the Occidental did not want to go

to Mr. Leonard, and the Potosi did not want to go to

Mr. Leonard, and all collect one-third (1-3) of the

amount that was due. So we thought the Chollar Com-

pany was the ground where the work started first, and
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Mr. Harry Gorham being the Superintendent of the

Chollar and the Potosi, and Mr. Kinkead of the Occi-

dental, we agreed that the contract should be made out

in the name of the Chollar Company, and Mr. Harry

Gorham be the superintendent of the work, and Mr.

Purrington be employed as the secretary at a salary, I

think, of $25.00 per month, but anyhow, he got the sal-

ary separate from the other companies; I mean from

the Chollar and the Potosi Company. He was em-

ployed by the three companies—the Chollar, the Potosi

and the Occidental, acting as secretary. It was done

for that purpose. I am now talking about the contract

between the Chollar Company and the Comstock Tun-

nel Company. (Tr. Page 695.)

XII.

The Court erred in overruling the defendant's objec-

tion and allowing the questions and answers to be made

propounded to the witness Herman Zadig, on the

ground that the same was irrelevent, incompetent and

immaterial for any purpose, and that the contracts were

clear and spoke for themselves:

Q. What, if any, connection is there or was there in

your negotiations with Mr. Leonard as to these other

two contracts, B and C? Between these B and C under

the long contract marked Exhibit A? (Mr. Deal, for

plaintiff, stated that he offered to show by this witness

that contracts B and C were made for the purpose of

carrying out the contract that was originally made.)

A, B and C contracts were made to get up to the Occi-
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dental line and carry out the first contract which we
originally made. (Tr. Page 695.)

XIII.

The Court erred in overruling defendant's objection

to the following question and answer of the witness

Ross, on the ground that it is incompetent, irrelevent

and immaterial, and forms no basis for any damage re-

sulting from a breach of the contract sued on; that it

would be too remote and speculative:

Q. At what point above the Sutro Tunnel level did

you find the water standing in that mine in the works of

the Occidental? A. After measuring the map, it

seems to be about 850 feet. (Tr. Page 696.)

XIV.

The Court erred in overruling defendant's objection

to the following question and answer thereto, given by

the witness Ross, on the ground that the same was in-

competent, irrelevent and immaterial under the con-

tracts sued on in this case:

Q. I will ask you in your judgment, what danger, if

any, there is in repairing the Sutro Tunnel with wires

installed such as have been testified to here it was in-

tended to install, in the Sutro Tunnel, as compared with

the trouble or inconvenience under the old method

when there was no such thing there. The safety or dan-

ger, I should have added there? A. There is no dif-

ference. There would be a very decided advantage in

the use of electricity underground. We find it so. (Tr.

Page 696.)
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XV.

The Court erred in overruling the defendant's objec-

tion to the following questions and answers of the wit-

ness Kinkead, on the ground that the same were irrele-

vent, immaterial and incompetent:

Q. Mr. Kinkead, I will ask you whether you know

how much money was paid by the Occidental Consoli-

dated Mining Company exclusive of all royalties, in-

cluding the $10,861.00 mentioned in the complaint,

and also exclusive of everything that was paid under the

contract marked Exhibit B for doing the work in the

Zadig Drift? A. Exclusive of all royalties it is $19,-

000 and odd dollars. I have not the exact figures, but

somewhere over $19,000.00.

Q. In addition. A. In addition.

Mr. Baggett. Q. Is this under all the contracts, or

under one.

Mr. Deal. No, I excluded all the amounts in asking

Mr. Kinkead this question, that Mr. Purrington testi-

fied to under the first contract, excluding all the royal-

ties, and that royalty, we would say, included the

$10,816.00.

A. The exact amount, other than the royalties, was

$18,602.00. I have the exact vouchers here for every

dollar we paid, and also for the statement of the Tunnel

Company itself. Here is the statement. Mr. Thomas

was the superintendent of the company at that time.

This statement was accompanied by a letter in the

handwriting of C. C. Thomas. I know it to be his hand-

writing. (Tr. Page 697.)
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XVI.

The Court erred in overruling defendant's objection

and allowing to be read in evidence the letter of C. C.

Thomas, with the statement of the bookkeeper accom-

panying it, showing the amounts and dates when paid,

on the ground that the same were incompetent, irrele-

vent and immaterial.

The letter referred to reads as follows:

"Sutro, Lyon Co., Nevada,

October 15 th, 1903.

James H. Kinkead, Esq.,

Supt. Occidental Con. Mining Company,

Virginia City, Nevada.

Dear Sir: Before Mr. Sheldon left, I had him make

out the accounts of your company and send it to New
York, so that Mr. Thayer, our secretary, could examine

and compare it with his account. Both Mr. Zadig and

Mr. Thayer. I wish you would examine the inclosed

bill, and see if it is correct.

Yours truly,

C. C. THOMAS, Superintendent."

(Tr. Page 154.)

XVII.

The Court erred in overruling defendant's objection

to the admission in evidence of the account accompany-

ing the letter of C. C. Thomas, on the ground that the

same was irrelevent, incompetent and immaterial. The

account was as follows

:
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"Sutro, Nevada, Oct. 14, 1893.

Occidental Con. Mining Company

To the Comstock Tunnel Company, Dr.

For expenditures, account, Occidental Drift and

cross-cuts and Nos. 1, 2 and 3, as follows:

1 89 1—Oct. 31—To cost of drift $ 990.47

Nov. 30 "
u

1,205.39

Dec. 31 " " 1,277.87

1892—Jan. 31 " " 1,921.09

Feb. 29 " " 1,996.98

Mar. 31 " " 1,376.20

Apr. 30 " " 1,648.25

May 31 " " i,454-85

June 30 " " 1,531.12

July 3 1 " •
" 1,407-92

Aug. 31 " " 1,177-69

Sept. 30 " " 995-87

Oct. 31 " " 766.81

Nov. 30 " " 489.34

l893—

J

an - 3 1 " " 962.71

Feb. 28 " " 959.12

Mar. 31 " " 1,090.06

Apr. 30 " " 909.21

May 31 " " 792.00

$22,952.90

To cost of drift, second contract 5783
1892—Nov.—To cost of Occidental Con.

Cross-cut, No. 1 4,135.94
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1902—Nov.-

1902—Nov.-

-To cost of Occidental Con.

Cross-cut, No. 2 2,881.75

-To cost of Occidental Con.

Cross-cut, No. 3 1,445.30

Total cost $31,473.72

Occidental Con. Mining Company

To the Comstock Tunnel Company, Cr.

1891—Oct. 31—By cash $ 1,280.00

Nov. 30 " " 1,147.00

Dec. 31 " " 1,046.73

1892—Jan. 31 " " 1,898.30

Feb. 29 " " 2,019.72

Mar. 31 " " 1,376.20

Apr. 30 " " 1,648.25

May 31 " " 1,454-85

June 30 " " I,S3I.I2

July 31 " " 1,407-92

Aug. 31 " " 25.08

Sept. 30 " " 745-oo

Oct. 31 " " 73900
Nov. 30 " " 487.83

Nov. 30 " material 19.80

Nov. 30 " cash 674.36

Dec. 31 " " 2,045.29

1893—Jan. 31—By draft, first contract... 57-83

Jan. 31—By cash 1,354.23

Feb. 28 " " 1,029.70

Mar. 31 " " 1,090.06

Apr. 30 " " 909.21
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May 31—By cash $1,267.05

June 30—By sundries, cr., cross-cut

No. 3 150.23

June 30—By Occidental Con. Min-

ing Company 4, 1 35.94

Total credit $29,540.70

SUMMARY.
Total cost $31,473.72

Total credit 29,540.70

To balance due $ 1,933.02

(Tr. Pages 697-700.)

XVIII.

The Court erred in overruling defendant's objection

to the following question and answer propounded to the

witness Kinkead, on the ground that it was immaterial,

incompetent and irrelevent:

Q. What, if anything, was said with reference to the

use of electricity in running the Zadig Drift at the time

of the execution of Exhibit A? A. The time it was

executed was the time that we started that work. I

think it was the 12th day of October, 1891. The officers

of the company, some of the officers of the Occidental

Company, the President, George R. Wells, Mr. Zadig,

one of the directors, and John Robert Keating, con-

nected with some of the other mines in Virginia City,

the representative of a newspaper, Mr. Campbell of

the "Enterprise," and Mr. Charles A. Hamilton, and
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some other men whose names I do not remember now,

Colonel Thomas, the Superintendent, he was there, and

that very day Mr. Charles A. Hamilton, another gen-

tleman who had something to do with electric drills,

and we examined into the possibility of carrying a wire

down from this station cut out at the South Lateral

Drift of the Sutro Tunnel to operate the Nevada Mill

carried down to our place to operate drills. It was

talked about, and talked about a good deal afterwards.

It was contemplated that day. (Tr. Page 700.)

XIX.

The Court erred in refusing defendant's motion to

strike out the aforesaid question and answer, after the

following question and answer, to-wit:

Q. Was that before the contract was signed by the

parties. A. No, sir, the day we started to work. (Tr.

Page 701.)

XX.

The Court erred in overruling defendant's objection

and permitting the contract to be read in evidence,

which contract was made and entered into the 1st day

of April, 1898, by and between the Comstock Tunnel

Company, the defendant in this action, and the Chollar

Mining Company, on the ground that the same was

irrelevent, incompetent and immaterial, and did not es-

tablish or tend to establish any issue in the case. The

said contract was in words and figures as follows: that

is to say, being the same as attached to the bill of excep-
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tions herein as plaintiff's Exhibit No. 6. (Tr. Page

701.)

XXL

The Court erred in overruling the defendant's objec-

tion to and permitting to be read in evidence the con-

tract between the Comstock Tunnel Company, the de-

fendant herein, and the Potosi Mining Company, on

the ground that the same was irrelevent, incompetent

and immaterial to establish any issue in the case.

The said contract was in the words and figures as fol-

lows, to-wit: that is to say, being the same as attached

to the bill of exceptions herein as plaintiff's Exhibit

No. 7. (Tr. Page 702.)

XXII.

The Court erred in overruling the defendant's objec-

tion to and permitting to be read in evidence the con-

tract between the Occidental Consolidated Mining

Company and the Comstock Tunnel Company, on the

ground that the same was irrelevent, incompetent and

immaterial, and did not establish any issue in the case;

and upon the further ground that it was a contract

which had been fully completed and extinguished.

The said contract is in the words and figures as fol-

lows, that is to say, being the same contract set forth in

plaintiff's complaint herein, as Exhibit A of said com-

plaint and attached to the bill of exceptions herein as

plaintiff's Exhibit No. 8. (Tr. Page 702.)
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XXIII.

The Court erred in overruling the defendant's objec-

tion to, and permitting to be read in evidence the con-

tracts between the Chollar Mining Company and the

Potosi and Occidental Mining Companies, and the

contract between the Chollar Mining Company and the

Comstock Tunnel Company, on the ground that the

same, and each of them, were irrelevent, immaterial

and incompetent.

The said contracts are the contracts referred to and

exhibited as Exhibits B and C, attached to the com-

plaint herein. (Tr. Page 703.)

XXIV.

The Court erred in refusing to strike out all of the

testimony which had been offered by the plaintiff and

to which objections were made by the defendant on the

ground that the same, nor did any part of it, construe a

cause of action; and that the same was irrelevent, im-

material and incompetent to establish any of the issues

in the case. (Tr. Page 703.)

XXV.

The Court erred in refusing to grant the nonsuit

asked for by the defendant at the close of plaintiff's

case, upon the ground that the testimony of plaintiff

was not sufficient in law to constitute a cause of action.

(Tr. Page 703.)
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XXVI.

The Court erred in denying defendant's motion for

a direction by the Court to the Jury to enter a verdict

for the defendant at the close of the plaintiff's case.

(Tr. Page 703.)

XXVII.

The Court erred in granting plaintiff's motion to

strike out the following question and answer of the wit-

ness Leonard:

Q. Did you ever propose at any time, to the Chol-

lar Company, or anyone else representing them, to take

this second contract or the extension of this drift the

remaining 1,000 feet at any price per foot. A. I did.

(Tr. Page 703.)

XXVIII.

The Court erred in granting plaintiff's motion to

strike out the answer given to the following question,

to-wit:

Q. Did you know what it would cost per foot to

extend that drift from the thousand foot point in a

southerly direction to the south line of the Potosi Min-

ing Company under the methods and by the use of this

water power through the tunnel? A. It would cost

less than $20.00 per foot if done by the Comstock Tun-

nel Company under its present management, and we

offered to do it at $20.00 per foot.

(The Court struck out all of said answer except the

following: "It would cost less than $20.00 per foot")
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XXIX.

The Court erred in overruling the defendant's objec-

tion to, and allowing the witness Hall to answer the

following question, on the ground that it is irrelevent,

and incompetent and not cross-examination, and fur-

ther, that it had been shown by the witness himself,

who had been selected to install the electricity, that a

cable installation was no part of the scheme. That it

was a three wire installation strung along the timbers;

to-wit

:

Q. Suppose these wires I have here with this kind

of installation were surrounded with material like in

that cable, and a canvas around that, and it had been

placed in a box and laid down in the bottom of the tun-

nel itself, could not it have been so done without injur-

ing or making it dangerous to anyone working in that

tunnel from any cause whatever, and to have used 2,200

volts for the puroose of producing horse power down

there at the station with perfect safety to anyone? A.

I would not like to say that this installation could be

used. A good cable could have been used that would

have been absolutely safe.

Q. Explain how it could be done. A. Using the

same means as adopted in that cable (meaning the ex-

hibit) . That cable is the ordinary cable wire insulated

with rubber. That rubber being of sufficient thickness

to stand a pressure of 2,200 volts, filled with jute and

wrapped with tape, and covered with lead. (Tr.

Page 705.)
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XXX.

The Court erred in denying defendant's motion to

strike out the above questions and answers, objection be-

ing made on the ground that it was not applicable to the

condition of facts in the case as they then appeared by

the evidence. (Tr. Page 705.)

XXXI.

The Court erred in refusing to give, at the defend-

ant's request, the instructions as appear on pages 705-

717.

The Court erred in charging the jury. (See charge,

page 717.)

XLV.

The Court erred in overruling defendant's de-

murrer.

XLVI.

The verdict is not supported by the evidence.

XLVII.

The verdict is contrary to the charge of the Court.

ARGUMENT.

The argument submitted by the brief of our asso-

ciate, F. M. Huffaker, Esq., upon the motion for a non-

suit, or to instruct the Jury to find for the plaintiff, is



32

hereby adopted and made a part of our argument in

this brief.

While it is true that many of the questions raised by

the assigned errors might be properly argued and dis-

posed of upon a consideration of the action of the

Court in refusing to grant the motion for nonsuit or to

instruct the Jury to find for the plaintiff, yet it has

been thought best to present an argument upon each of

the assigned errors upon which we will. rely.

i. The Circuit Court of the United States for the

Ninth Circuit, District of Nevada, had not jurisdic-

tion to entertain or try the action, because it appears on

the face of the Record that neither the plaintiff nor the

defendant is or was at the time of the commencement of

the action a citizen or resident or inhabitant of the State

of Nevada. (Error i, page 687.)

The plaintiff in error is a corporation organized un-

der the laws of the State of New York, and is therefore

a citizen and resident and an inhabitant of that State;

the defendant in error is a corporation organized under

the laws of the State of California, and is therefore a

citizen, a resident, and an inhabitant of the State of

California. Neither plaintiff nor defendant being a

citizen, resident, or inhabitant of the State of Nevada,

the Circuit Court of the United States for the District

of Nevada had no jurisdiction to entertain or try the

case.

Ex parte Shaw, 145 U. S. 444;

S. P. Co. vs. Denton, 146 U. S. 202.
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2. The Court erred in overruling the defendants'

objection and permitting the witness H. M. Gorham to

answer the following question :

<%Q. Just explain it fully to the jury what amount of

work you were doing there, what appliances you had,

and, as you say they were inadequate, explain how in-

adequate they were?" (Error 2, page 687.)

The answer to this question, found at page 688 of the

transcript, showed the means by which the Zadig Drift

was ventilated, to-wit, the under-shot water wheel and

the power generated by the wheel, and that the air pro-

duced was not sufficient to clear the air of the gases and

smoke that arose from the powder, and that the expense

was greatly increased and constantly increasing as the

drift progressed, and that the drift could not be contin-

ued under those conditions as they then existed eco-

nomically and with expedition, and for that reason it

was the purpose and intention of the companies to in-

troduce and use electricity.

By the allowance of this question and answer there

was injected into the case the question of whether or

not it was more expensive to construct the drift by

means of the water wheel than by the use of electricity

for the purpose of establishing an item of damage to

support the judgment against the Comstock Tunnel

Company. It is the contention of the plaintiff in error,

the Comstock Tunnel Company, that under the con-

tracts pleaded the defendant in error had no right to

introduce electricity as a means for the extension of the

said drift, and particularly when the use of electricity
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and its application to the purposes intended necessitated

the use and appropriation of a right of way of three

miles in the Sutro Tunnel.

We here adopt the argument made in the brief filed

by F. M. Huffaker, Esq., on behalf of the plantiff in

error, and also urge the general rule of law as set

forth in the Civil Code of California, Section 1656,

to-wit, "All things that in law or usage are considered

as incidental to a contract, or as necessary to carry it

into effect, are implied therefrom unless some of them

are expressly mentioned therein when all things of the

same class are deemed to be excluded."

The means or method to be used for generating air to

be used in the construction of the Zadig Drift are ex-

pressly mentioned in the contract under which the ex-

tension was being made; for it is provided that "the

said Comstock Tunnel Company does hereby give to

said Chollar Mining Company a right to use the water

flowing from the main tunnel of said Comstock Tunnel

Company for power to operate machinery to force air

through said air-pipe to the end of said drift as com-

pleted, and furnish a blower and wheel to be used in

applying said power and forcing said air into and

through said air-pipe." (Page 45, transcript.)

It being expressly contracted for, we claim that all

other things of the same class such as electricity, etc.,

are absolutely excluded.

Mr. Parsons in his work on Contracts (eighth edi-

tion) at pages 631 and 632, discussing this question,

says:
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"If, however, there be many things of the same class

or kind, the expression of one or more of them implies
the exclusion of all not expressed, and this even if the
law would have implied all, if none had been enu-
merated."

This is in accord with the maxim expressio unius est

exclusio alterius.

See also:

Hare vs. Norton, 5 B. and Ad. 715;
The King vs. Inhabitants etc., 2 id. 65

;

Hammerquist vs. Swensson, 44 111. App. 627;
Higgins vs. Eagletpn, 68 N. Y. St^82 5

Cree vs. Bristol, 2/518.

There is no ambiguity in this contract as to this mat-
ter, but if it were, it is clear that all parties to it under-
stood that the method or means necessary to carry it

into effect so far as machinery or power for forcing air
through the air-pipes are concerned was the water
wheel and water power and blower which had been in
use for the construction of the first one thousand feet of
this drift, and its use was to be continued. This is evi-

dent from the fact that this means or method had been
in use for extending the drift some 390 feet, and a west
cross-cut therefrom about 600 feet, occupying a period
nf nearly one and a half years. It is a rule of construc-
tion of contracts that if there be any ambiguity the in-

tention of the parties is to be ascertained by their ac-

tion under the contract.

The U. S. Supreme Court in the case of the Brook-
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lyn Life Ins. Co. vs. Dutcher et ah, 95 U. S. 273, says:

"The practical interpretation of an agreement by a

party to it is always a consideration of great weight.

The construction of a contract is as much a part of it

as anything else. There is no surer way to find out

what parties meant, than to see what they have done.

Self-interest stimulates the mind to activity, and sharp-

ens its perspicacity. Parties in such cases often claim

more, but rarely less, than they are entitled to. The

probabilities are largely in the direction of the former.

In considering the question before us, it is difficult to

resist the cogency of this uniform practice during the

period mentioned, as a factor in the case."

See Chicago, etc., vs. Sheldon, 9 Wall. 54;

Topliffvs. Topliff, 122 U. S. 131

;

Dist. of Columbia vs. Gallagher, 124 U. S. 510;

Fitzgerald vs. First National Bank, $2 C. C. A.

276.

3. The Court erred in overruling the defendant's

objection to the introduction of the accounts and books

offered and allowed in evidence. The books and ac-

counts referred to being known as the Zadig Drift Ac-

count, the parties to that account being the Chollar

Mining Company, the Occidental Mining Company,

and the Potosi Mining Company, and consisted of the

moneys paid out by and for the account of the Occi-

dental Company, the Chollar and Potosi Companies,

{1-3) one-third each in the construction of the exten-

sion of the Zadig Drift under the contract between the
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Ghollar Mining Company and the Comstock Tunnel

Company of May 28th, l8QQ, being Exhibit C.

(Error 7, page 692.)

The objection to the introduction of the accounts and

books was that it was immaterial, irrelevent and incom-

petent for the purpose of establishing any claim which

the defendant in error, the Occidental Consolidated

Mining Company, had or pretended to have, against

the Comstock Tunnel Company, the plaintiff in error,

because of an alleged breach of contract existing be-

tween the Chollar Mining Company and the Com-

stock Tunnel Company. It must be borne in mind that

this action is brought solely by the Occidental Consoli-

dated Mining Company, claiming damages resulting

to it because of an alleged breach of contract in the

business of extending the so-called Zadig Drift. That

work was being done under a contract between the

Chollar Mining Company and the Comstock Tunnel

Company. There was no privity or contractual

relation existing between the Occidental Con-

solidated Mining Company and the Comstock

Tunnel Company. The mere fact that the Oc-

cidental Consolidated Mining Company had con-

tributed one-third of the expenses of constructing this

extension, or might have been interested in the work,

does not or could not have given the Occidental Con-

solidated Mining Company a right to institute an ac-

tion against the Comstock Tunnel Company for viola-

tion of a contract between it and the Chollar Mining

Company, and certainly not to recover not only the
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000.00 and the entire cost of the first thousand feet of

the Zadig Drift was about $27,399.95, the difference

was considered and formed a part of the damage al-

leged to have been sustained because of the alleged

•breach of the contract Exhibit C—There is no alle-

gation or claim that any of the provisions of the first

contract were not fully kept.

6. The Court erred in overruling the defendant'*

objection to the question propounded to the witness

Hermann Zadig, and permitting the answer thereto,

which testimony tended to vary the terms and conditons

of the contract existing between the Comstock Tunnel

Company and the Chollar Mining Company. (Error

10, page 693.)

The question asked Mr. Zadig was "Who conducted

the matter on the part of the Occidental Mining Com-

pany, and who on the part of the Comstock Tunnel

Company with reference to the contract between the

Chollar Mining Company and the Comstock Tunnel

Company?" his answer being,
aOn the part of the Com-

stock Tunnel Company, Mr. Leonard. On the part of

the Occidental Mining Company, myself."

This objection is supported and illustrated by the

error assigned (No. n) by overruling the defendant's

objection to the following question propounded to the

witness Zadig, to-wit: "Q. I wish you would state

what occurred between Mr. Franklin Leonard and

yourself with reference to the making of those con-

tracts, and the reason why, if any, the contract to do the

work was made in the name of the Chollar Mining
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Company, and why the other contract was made be-

tween the three companies as to the mode in which the

expenses should be made." His answer being, "Why
the contract was made between the Chollar Mining

Company and the Comstock Tunnel Company to do

the work and why the contract was made between the

three companies, the Potosi, the Occidental, and the

Chollar as to the mode was that after the terms had

been agreed upon, we thought we did not want to go to

Mr. Leonard, the Occidental did not want to go to Mr.

Leonard, the Chollar did not want to go to Mr. Leon-

ard, and the Potosi did not want to go to Mr. Leonard,

and all collect one-third (1-3) of the amount that was

due. So we thought the Chollar Company was the

ground where the work started first, and Mr. Harry

Gorham being the Superintendent of the Chollar and

Potosi, and Mr. Kinkead of the Occidental, we agreed

that the contract should be made out in the name of the

Chollar Company and Mr. Harry Gorham be superin-

tendent of the work and Mr. Purrington employed as

the secretary at a salary, I think, of $25 per month, but

anyhow he got the salary separately from the other

companies. I mean from the Chollar and the Potosi.

He was employed by the three companies, the Chollar,

the Potosi and the Occidental, acting as Secretary. It

was done for that purpose. I am now talking about the

contract between the Chollar Company and the Com-

stock Tunnel Company." (See assignment of error,

11 pages 694-95 transcript.)

The objection to this testimony was that it was irrele-
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vent, incompetent and immaterial; that the contracts

were written and spoke for themselves and for what

purposes they were entered into.

These contracts were certain, not ambiguous, and

permitted of no doubtful construction, and the testi-

mony offered tended to vary their terms by addition

or substitution.

See Smith vs. American Nat. Bk., 32 C. C. A.

368, 89 Fed. Rep. 832;

De Witt vs. Berry, 134 U. S. 306.

7. The Court erred in overruling the defendant's

objections to the questions and answers of the witness

Kinkead, to-wit: Q. Mr. Kinkead, I will ask you

whether you know how much money was paid by the

Occidental Consolidated Mining Company exclusive

of all royalties, including the $IO,86l mentioned in

the complaint, and also exclusive of everything that was

paid under the contract marked Exhibit A for doing

the work in the Zadig Drift. A. Exclusive of all roy-

alties it is $19,000 and odd dollars. I have not the

exact figures, but somewhere over $10,000." (Error

15, page 696-97.)

The objection to this evidence is supported by the

same statement and argument made heretofore with

reference to the error assigned No. 9, page 693, and is

that the evidence is immaterial, and incompetent be-

cause it related to the moneys paid out for the construc-

tion of the first thousand feet of the Zadig Drift.

8. The Court erred in overruling the defendant's
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objection and allowing to be read in evidence the letter

of C. C. Thomas with the statement of the bookkeeper

accompanying it, showing the amounts and dates when

paid.

The matters and things set forth in this account and

the letter refers solely to the moneys paid out under the

contract for the construction of the first thousand feet

of the Zadig Drift, and the argument in support of this

assigned error is the same as just made in support of

errors Nos. 9 and 15.

9. The same statement and argument is made and

urged with reference to the assigned error No. I
J

' , page

bQJ transcript, as to the overruling of defendant's ob-

jection to the admission in evidence to the account ac-

companying the letter of C. C. Thomas. The matters

and things therein stated relate to the expenditures and

costs of construction for the first one thousand feet of

the Zadig Drift.

10. The Court erred in overruling defendant's ob-

jection and permitting the contract to be read in evi-

dence, which contract was made and entered into on

the first day of April, i8q8, by and between the Corn-

stock Tunnel Company and the Chollar Mining Com-

pany, being plaintiff's Exhibit No. 6, page 588 printed

transcript.

This contract was wholly irrelevent, incompetent

and immaterial to establish or tend to establish any issue

in the case. It was a contract between the Tunnel

Company and the Chollar Mining Company concern-

ing matters wholly foreign to the issues in the case, and
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for which there was no alleged breach ; its introduc-

tion tended to confuse the issues.

ii. The Court erred in overruling the defendant's

objection and permitting to be read in evidence the con-

tract between the Comstock Tunnel Company and the

Potosi Mining Company, plaintiff's Exhibit No. J,

page 5&7 printed transcript.

This contract is also wholly foreign to any issue in

the case, and is irrelevent, incompetent and immaterial.

12. The Court erred in overruling the defendant's

objection to and permitting to be read in evidence the

contract between the Occidental Consolidated Mining

Company and the Comstock Tunnel Company, being

the contract set forth in the complaint as Exhibit A and

known as plaintiff's Exhibit No. 8, printed transcript

page 6l2.

This is the contract under and by virtue of which the

first one thousand feet of the Zadig Drift was con-

structed. This contract was completed and a full and

final settlement made of all matters under it many

years before the contracts of 1899 were made, under

and by virtue of which the alleged breach is claimed.

We here adopt the argument made under error 9.

13. The Court erred in overruling the defendant's

objection to and permitting to be read in evidence the

contracts between the Chollar Mining Company and

the Potosi and Occidental Mining Companies, and the

contract between the Chollar Mining Company and

the Comstock Tunnel Company, on the ground that
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the same and each of them were irrelevant, immaterial

and incompetent.

These contracts are the contracts referred to as Ex-

hibits B and C to the complaint, and are to be found

set forth in the printed transcript at pages 43 and 47.

The argument made in support of these assigned er-

rors is the general argument which is made upon the

several assigned errors, and particularly the argument

made in support of the assigned error of the Court in

refusing to grant a nonsuit or direction to the Jury to

find for the defendant.

The objection to the action of the Court in refusing

to strike out all of the testimony which had been of-

fered by the plaintiff at the close of the plaintiff's case,

and to grant a nonsuit, and for a direction to the Jury

to enter a verdict for the defendant are specifically

urged under assignments of error Nos. 24-25-26, printed

transcript page 703 ; but in as much as the argument on

this branch of the case is fully presented in the brief

filed therein by F. M. Huffaker, Esq., the argument is

not here repeated, but adopted and made a part of this

brief.

14. The Court erred in refusing to give, at defend-

ant's request, the instructions as set forth in the assign-

ment of errors. (Transcript pages 705-716.)

These instructions presented the defense, interposed

by the plaintiff in error at the trial, and the refusal to

give them, it is contended, constitutes an error because

they embody a proper construction of the law of the

case as shown by the pleadings and evidence. We do
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in support of this assigned error, but will merely call

the attention of the Court again to the arguments made

as to other assigned errors, and particularly to the argu-

ment made upon the error claimed to have been made

by the Court in refusing to grant a nonsuit, and the au-

thorities cited in support of that argument. The same

propositions of law arising under these instructions are

argued in the other assignments of error, and need not

be repeated here.

15. The Court erred in its charge to the Jury.

(Transcript page 717.)

This charge is, we respectively submit, contrary to

the law which should have been applied to the case as

made; and particularly in that the Court charges the

Jury "As a matter of law arising from the evidence in

this case, including the terms, conditions and recitals

expressed in the written contracts which have been read

to you that there is shown to exist such privity, relation

and benefit between the Occidental Mining Company,

plaintiff, and the Comstock Tunnel Company, defend-

ant, as to enable the plaintiff to maintain this action

upon proper proofs being made of a breach of the con-

tract."

And also in instructing the Jury that "the plaintiff,

under the contracts attached to the complaint in this ac-

tion, and introduced in evidence, had the right to work

and mine its claims on the Brunswick Lode through

the Sutro Tunnel by means of the Zadig Drift; and

that this right included the extension of the
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drift from its present face to the claims of the

plaintiff on the Brunswick Lode, and that for

this purpose those who were doing the work

in extending the drift had the right to use any

power, including electricity, for supplying air neces-

sary for ventilation, and for the operation of machine

drills driven or operated by electricity, providing the

use of such power would not interfere with the work

or operation or proper management of the main or lat

eral tunnels, or any branch thereof, or of the Zadig

Drift." And that "The right to use the water flowing

through the Sutro Tunnel and the water wheel men-

tioned in the contract between the Comstock Tunnel

Company and the Chollar Mining Company for the

purpose of operating a blower, did not limit the con-

tract to the sole use of such power." (Transcript pages

718-719.)

And also in charging the Jury that in estimating the

damage or loss that they should take "the amount paid

by plaintiff to defendant, either directly to the defend-

ant and for all that it has paid through the Chollar

Mining Company in doing the work in running said

drift and the cross-cuts therefrom, and deduct from

such amount all royalties received by the defendant

from plaintiff and add thereto whatever loss appears

from the evidence to have been sustained by plaintiff in

being prevented from continuing the work in such drift

by means of electricity."

In support of this assignment of error we again ask

that the arguments heretofore presented, so far as they
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are applicable, regarding the other assignments of

error, be referred to and applied here.

16. The Court erred in overruling the defendant's

demurrer.

The demurrer interposed by the defendant raised

many of the questions which have been presented by the

various assignments heretofore made. It is not, how-

ever, made a part of the record in this case, evidently

omitted by mistake on the part of the Clerk.

*7- The verdict is not supported by the evidence.

The evidence shows beyond controversy the facts and

data from which the amount of damage or loss for the

breach of the contract could have been ascertained, as-

suming that any loss or damage has ever accrued, or

that the plaintiff or defendant in error had any legal

right to any claim for damages against the plaintiff in

error. The exact amount of moneys paid out by the

Occidental Mining Company under the first contract

was $27,399.95. That of this the sum of $17,000.00 was

royalties said to be due to the Comstock Tunnei Com-

pany, which were specifically withdrawn by counsel

for the defendant in error, and any claim therefor aban-

doned. This left about $10,000.00 which had been ex-

pended by the defendant in error under the first con-

tract for the construction of the first one thousand feet

of the drift, paid. Then a further claim was made in

the complaint for $11,485.07, being one-third (1-3) of

the sum of money alleged to have been paid the plain-

tiff in error under the contracts B and C, which was for

the extension of the drift. (See page 8 transcript. )
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The evidence, however, shows beyond dispute that

theTunnel Company only received the sum of $8,240.43

for work and labor done and material furnished for the

construction of the extension of the drift. (See page

217, transcript.)

This specific sum of $11,485.07, however, was not

claimed except under the general allegations of the

complaint found at page 10, that by reason of wrongful

and unlawful acts of said defendant, said plaintiff has

been and is damaged in addition to the said sums of

money so paid said defendant ($27,399.95) in the fur-

ther sum of $100,000.00. So it will be seen that under

this general claim of $100,000.00 damages, evidence

was admitted to show the full sum of money expended

by the three companies, to-wit, about $37,786.54, in the

extension of the drift, although not more than $8,240.43

was actually received by the Tunnel Company. Now,

where are we to look for the evidence which could by

any possibility support a verdict of $50,000.00 damages

against the Tunnel Company? Even if it were con-

ceded that the $10,000.00 paid by the Occidental Com-

pany to the Tunnel Company under the first contract

for the first one thousand feet over and beyond the $17,-

000.00 of royalties was a legal claim or item of damage

for the alleged breach, and even if we were to concede

the $11,485.05 alleged to have been paid out by

the Occidental Company as its proportion of the ex-

pense incurred under the last contracts for the exten-

sion of the drift, we would have no more than about

$21,000.00 as the actual damage sustained by the Occi-
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dental Consolidated Mining Company. What item of

damage as shown by the evidence was proved, or could

have been proved under the general claim of $100,-

ooo.oo? It was shown by the defendant in error at the

trial that it would cost something over $200,000.00 to

construct a three-compartment shaft on the property of

the Occidental Mining Company in order that that

company might work its mines other than through the

completed Zadig Drift, and it was claimed that in as

much as they were prevented from completing this

drift, that the difference between the cost of the

drift and the construction of this three-compartment

shaft—about $180,000.00—was an item of damage

which they were entitled to recover, but this was so

highly speculative that the Court on several occasions

during the progress of the trial, and also in its charge

to the Jury, declared that it was too speculative and re-

mote and could not be considered by the Jury in esti-

mating the damge caused by the alleged breach.

Now, it seems impossible for us to find any fact in

the case which, under the rule of the measure of dam-

ages, could have been considered by the Jury in arriv-

ing at its verdict other than the two items which have

been referred to, and which amounted to not more than

about $21,000.00. Our contention, however, is this;

that even if it be conceded that the Occidental

Consolidated Mining Company had a right to institute

this action in its own name, and even if it be admitted

that a right to substitute electric power for the water

power belonged to the Occidental Company, the Chol-

lar Mining Company and the Potosi Mining Company,
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three contracts pleaded, or either of them, still the only

damage which under the law could be sustained by the

Occidental Company and the other mining companies,

or any of them, was the difference in the cost of

completing the extension of the Zadig Drift to the

south line of the Potosi Mining Company's claim, a

distance of about 800 or 900 feet (page 286) by the

two methods—the water wheel and electricity; because

it appears from the uncontradicted testimony in the

case that the extension of the drift to its completion

could have been made by the use of the means and

methods then being employed, to-wit, the water wheel,

and that the plaintiff in error never did, in any way,

prevent or interrupt or obstruct the Chollar Mining

Company or the Occidental Mining Company or the

Potosi Mining Company from continuing the prosecu-

tion of the work of extending the drift by the use of the

water power and water wheel, and that the abandon-

ment of the work was voluntary on the part of the min-

ing companies. This difference in cost arising from the

two modes or methods of extending the drift, according

to the evidence, did not exceed $15.00 to $20.00 per

foot (page 170 Tr.) ; and could not have amounted to

more than $18,000.00. So, therefore, upon no theory

of law can we conceive of any testimony in this case

which justifies or supports the verdict for $50,000.00.

In support of this contention, we invoke the well es-

tablished rule applied in estimating damages for the

breach of a contract that "it is not only a moral, but a



52

legal duty of the party who seeks redress for another's

wrong to use diligence in preventing loss thereby."

(Sedgwick on the Measure of Damages, 7th ed.,

pages 164-165 and note.)

Cincinnati & Chicago A. L. R. R. Co. vs.

Rodgers, 24 Ind. 103.

In the case of Mather vs. Butler County, 24 Iowa

253, it was held that if one omits to use his opportuni-

ties of lessening the damage caused by the other's de-

fault, he should be compensated for the injury which

he might have prevented, to the extent only of the labor

and expense which such prevention would have re-

quired."

Mr. Starkey in his work on Evidence, volume 2,

page 741, says:

"In an action for an injury occasioned by the negli-

gence of another, it is a good defense to show that the

injury so far arose from the negligence of the plaintiff

himself that he might by ordinary care and caution

have avoided the injury."

In Mills vs. Mariner's Church, 7 Greenl. 51, the Su-

preme Court of Maine said: "In general the delinquent

party is holden to make good the loss occasioned by the

delinquency, but his liability is limited to the direct

damages which according to the nature of the subject

may be contemplated, or presumed to result from his

failure * * * and if the party injured has it

in his power to take measures by which his

loss may be less aggravated, this will be ex-
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pected of him. If a party entitled to the benefit

of a contract can protect himself from a loss arising

from a breach at a trifling expense, or with reasonable

exertions he fails in social duty if he fails to do so. For

example, a party contracts for a quantity of bricks to

build a house to be delivered at a given time and en-

gages masons and carpenters to go on with the work;

the bricks are not delivered. If other bricks of an equal

quality and for the stipulated price could be at once

purchased on the spot, it would be unreasonable by neg-

lecting to make the purchase to claim and receive of the

delinquent party damages for the workmen and the

amount of rent which might be obtained for the house

if it had been completed."

It was said in the case of Miller vs. Mariners'

Church, supra, "The law makes it incumbent upon a

person for whose injury another is responsible to use

ordinary care, and take all reasonable measures within

his knowledge and power to avoid the loss and render

the consequences as light as may be, and it will not per-

mit him to recover for such losses as by such care and

means might have been prevented."

In Atlanta & Richmond Airline Ry. Co. vs. Ayers,

53 Georgia 12, it was said: "Where a plaintiff could

by ordinary care have avoided the consequences of the

defendant's negligence, he cannot recover."

In Campbell vs. Miltenberger, 26 La. Ann. 72, the

Court refused to allow large damages for injuries re-

sulting from the defendant's having put up a fence im-

properly, holding that the plaintiff could only recover
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the amount which it would have cost to put the fence in

proper condition when the discovery of the defect was

first made.

So in the case of Andrews vs. Jones, 36 Texas, 149-

151, it was held that damages could not be recovered

for injury to crops through a breach of the contract to

repair fences where the tenant could, under the terms

of the lease, have made the repairs and charged the ex-

pense of repairing to the landlord.

The rule is well stated by the Supreme Court of

Mass. in the case of Loker vs. Daymon, 17 Pick. 284,

where it is said: "In assessing damages, the direct and

immediate consequences of the injurious act are to be

regarded, and not remote, speculative and contingent

consequences which the party injured might easily have

avoided by his own act. Suppose a man should enter

his neighbor's field unlawfully and leave the gate open

;

if before the owner knows it, cattle enter and destroy

the crop, the trespasser is responsible; but if the owner

sees the gate open and passes it frequently and wilfully

and obstinately or through gross negligence leaves it

open all summer, and cattle get in, it is his own folly.

* * * We think that the Jury were rightly instructed

that as the trespass consisted in removing a few rods of

fence, the proper measure of damages was the cost of

repairing it, and not the loss of a subsequent year's crop

arising from the want of such fence."

This principle is announced in a multitude of cases.

See French vs. Fining, 102 Mass. 132;

Eastman vs. Sanborn, 3 Allen 594;
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Scott vs. Boston, 106 Mass. 468;

Milton vs. Hudson River S. S. Co., 37 N. Y.

210;

Lawson vs. Price, 45 Md. 123;

Noble vs. Amer. Three Color Co., 74 N. Y. 764;

Pennypacker vs. Jones, 106 Pa. St. 237;

Great Western, etc., Co. vs. Tucker, 34 N. W.
Rep. 205;

Truitt vs. Fahey, 52 Atl. Rep. 339.

And the principle is stated in a note by Mr. Sedg-

wick at page 166 in the 7th edition to be "a plaintiff

must not only show that no negligence on his part con-

tributed originally to the injury, but he must also show

due care in avoiding all consequential damage. It is

also his duty, it is said, to take reasonable steps to make

the damage as small as possible."

So, therefore, applying this principle to the case at

bar, we contend that if there has been any breach of

contract on the part of the Comstock Tunnel Company

caused by its refusal to permit the installation and use

of the electric plant as a substituted power for the

water wheel, the measure of the damage resulting

from such breach would be the difference in cost be-

tween the two methods. For it was clearly the duty, if

within its power, for the defendant in error and its as-

sociates to lessen the damage by completing the work

by the method or means then being employed, to-wit,

the water wheel; and this is so, because it was clearly

within their power to so do. Reference has been here-
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to fore made to the evidence where it definitely appears

from the evidence of Mr. Gorham, Mr. Ross and Mr.

Kinkead, three of the witnesses for the defendant in

error, that the drift could have been completed by the

use of the water wheel, and that the sole purpose of the

contemplated installation of the electric plant was to

facilitate the work and lessen the expense. It appears

clearly from the testimony, and it is not contradicted,

that the plaintiff in error, never, by any act, prevented

the completion of the extension of the drift by the

means which were then being employed, and that the

abandonment of the work was wholly voluntary on the

part of defendant in error and its associates.

As we have seen from the testimony in the case, this

difference in cost between the two methods did not, and

could not have amounted to the sum of $50,000.00,

which was the verdict rendered in the case.

CONCLUSION.

Our reasons why the judgment should be reversed

and set aside may be summarized as follows:

Because the Court had no jurisdiction to entertain

or try the action, for the reason that neither the plain-

tiff nor the defendant were citizens, residents or inhab-

itants of the State in which the action was brought.

Because the demurrer should have been sustained

upon the ground that the complaint did not state facts

sufficient to constitute a cause of action on behalf of the

Occidental Consolidated Mining Company.
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Because no privity or contractual relation existed be-

tween the plaintiff, the Occidental Consolidated Min-

ing Company, and the defendant, the Comstock Tun-

nel Company.

Because there was no breach by the Comstock Tun-

nel Company of any covenant or provision contained in

either of the contracts pleaded, Exhibits A, B and C;

that all of the promises or undertakings on the part of

the Comstock Tunnel Company as set forth in the con-

tract between it and the Chollar Mining Company

were fully kept and performed. That the Comstock

Tunnel Company did not undertake by that contract,

or any other, to construct the extension of the said Zadig

Drift, or guarantee in any way its construction, and did

not promise or agree to give to the said Chollar Min-

ing Company, or either or all of said mining com-

panies, the right to the use of electricity as a means or

method of generating power for air or machine drills,

nor undertake or promise to grant to said companies,

or either of them, the use of the tunnel, or a right of

way through the Tunnel for the erection of wires for

the transmission of electricity; that the only power or

means by which said drift was to be extended was the

power or means then in use, and which had been used

for the construction of the first thousand feet of the

drift, to-wit, the water power and water wheel, and

which method or means was specially mentioned and

contracted for as set forth in the contract respecting

the extension of the drift.

Because the evidence shows beyond controversy that

the Comstock Tunnel Company never, as alleged in the
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complaint, deprived the Occidental Consolidated Min-
ing Company of the right to drain, mine or work its

claims on the Brunswick Lode by means of the Sutro

Tunnel and the Zadig Drift. That it never prevented,

by force or violence, or otherwise, or at all, work in the

Sutro Tunnel or Zadig Drift as alleged in said com-
plaint, for the reason, as has been said, the refusal by
the Comstock Tunnel Company to allow the stringing

of wires along its tunnel and the installation of an elec-

tric plant, did not prevent or interfere in any way with

the completion of the extension of the drift by the

means then being employed, to-wit, the water power
and water wheel.

Because the sole purpose and object of said contract

between the Chollar Mining Company and the Com-
stock Tunnel Company was the extension of said drift

by means of the water power and the water wheel and

this was never in any way interfered with or prevented

by the Tunnel Company.

Because the verdict of $50,000.00 is arbitrary, ex-

cessive and unreasonable, and not supported by the evi-

dence in the case or by any law relating to the measure

of damages in cases of this character.

These various reasons are urged under the several

assignments of error heretofore discussed.

It is respectfully submitted that the judgment be re-

versed and set aside.

F. M. HUFFAKER,
W. T. BAGGETT,
PETER F. DUNNE,

Attorneys for Plaintiff in Error.


